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Abstract: Alaskan legislation was enacted in 1980 to allow for federal, state and/or private entities (e.g., any individual of the general public) to apply for reservations of water in rivers and lakes for one or a combination of the four following basic purposes (AS 46.15.145):

-fish and wildlife production and habitat;

-sanitary and water quality purpose;

-aesthetics and parks and recreation; and/or

-navigation

Although the legislation allows for reservations of water to be acquired in both lentic and lotic environments, it is generally referred to as the Alaskan “instream flow legislation” when discussed among and by Alaskans.  This use of this terminology relating to the Alaska law sometimes confuses others not familiar with the Alaskan law due to the law also allowing for lake level/stage reservations.  Alaska water allocation law also has the advantage of treating subsurface and surface water sources as one water source for purposes of water allocation and priority whenever a hydrologic connection can be demonstrated between the two. 

Subsequent legislation amended the original instream flow legislation to provide for supplemental automated instream flow protection with an automatic priority date of July 1992 whenever water is appropriated (exported) for permanent removal from fish bearing waters located in one of six hydrologic units in Alaska and moved for use to one of the other five units or for uses outside of the state (AS 46.15.035). This supplemental water export related instream flow protection mimics some of the principles of Federal Reserved Water Rights.

The original 1980 enabling instream legislation is subject to public interest review (AS 46.15.080).  Unlike the supplemental water export related insteam flow protection the original instream flow is a voluntary process.   

Since passage of the original legislation 1980 only 11 of approximately 400 applications for reservations of water had been adjudicated (the administrative process in Alaska used by the Alaska Department of Natural Resources to process pending water rights applications, notwithstanding Federal Reserved Water Rights which have a judicial adjudication basin wide process.  The Alaska Department of Fish and Game, Bureau of Land Management, US Fish and Wildlife Service, and four private entities (Trout Unlimited, The Nature Conservancy, Univ of Alaska Arctic Unit of the American Fisheries Society, and Greenpeace).

The lag in adjudication and other limitations with the current laws making instream flow protection on less equal footing than water withdrawals and diversions was documented in annual reports, correspondence between the ADF&G and ADNR and legislative hearings.  

Over time this eventually lead to an experimental interagency agreement being developed in 2002 by the ADF&G and ADNR.  The agreement requires close coordination between the two agencies and establishes a joint position in the ADNR which is dedicated to instream flow adjudications.  The position is primarily funded and co supervised by the ADF&G Chief of the Aquatic Resources Coordination Unit and is housed in the ADNR.  The evolution and lessons learned will be summarized in this presentation...

If time permits, another multi agency effort termed the Alaska Clean Waters Action Program will be introduced.  It represents a multi agency effort by the Alaska Departments of Fish and Game, Natural Resources, and Environmental Conservation (state water quality agency) to objectively prioritize expenditures of soft monies for water bodies for water stewardship (protection, prevention, and restoration related to water quality, quantity and habitat).  A handout with web sites will be provided at the conference.
